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mode of viewing the question ia the prevailing one." 
It waa soon found, however, that an effort t" ''" 
justice to the subject would far transcend the b( 
letter, or indeed of ordioaxy correspondence, 
being a subject of great present interest and im 
and the investigation of it having necessarily le( 
more extensive inquiry and reilection than had 1 
cipat^, or than any one would probably give to 
an especial purpose, it was thought that the resi 
investigation, however imperfect, or however un 
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ENGLAND AND THE UNITED STATES. 6 

of the case and the relative positions of the belligerents, the 
benefit of such violation is all on the side of one of them to 
the damage of the other, and is of great and substantial ad- 
vantage to the former, and of grievous injury to the other. 
In such case, the omission to exercise existing means to 
prevent the injury done to the suffering nation, — where pre- 
vention could give no just cause of complaint to the other, 
being a simple enforcement of the laws made for the equal 
protection of both, — may, in reason, and in the spirit of the 
law of nations regulating neutrality, be considered an unjust 
departure from it, and a virtual complicity with the enemy. 
And the case becomes more aggravated, when not only a great 
and distressing injury, which might be prevented, is thus 
permitted against a friendly power, but the nation, by which 
it is permitted, itself becomes a great gainer by means of it, 
and so participates with the other belligerent in the benefits 
of this breach of its own laws. 

Since the above sentences were written, the report of the 
last debate in the British Parliament on this subject has been 
received, in which Lord Palmerston, if correctly reported, 
explicitly admits that " the American Government have a dis- 
tinct right to expect that a neutral will enforce its municipal 
law, if it be in their favor ; " thus conceding the principle 
as of even broader application that that above claimed. This 
is a concession of no small moment in reference to pre- 
vious debates, in which he was understood fally to sustain 
the Solicitor-General in the position, that the foreign-enlist- 
ment laws of a neutral nation were municipal laws only, in 
the enforcement of which the belligerent had no such in- 
terest as would justify complaint because of the failure to 
compel obedience to *them ; which position the preceding 
suggestions were intended to contest. 

Now, it is a peculiar and most prominent fact in the 
history of the present Eebellion, that the rebels (having 
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neither ships, arms, nor men for naval warfare, nor a siogle 
port where a ship could be constructed and fitted but which is 
not strictly blockaded, — and being without a single armed 
vessel of any important force at sea, bnilt, or fitted out, or 
armed, or manned anywhere within their own asserted terrri- 
torial or maritime jurisdiction, — and having little or no com- 
merce exposed to captnre) have, nevertheless, on the ocean, 
under their flag, several large, heavily-armed vessels, which 
were built, equipped, armed, and mainly manned, by English- 
men, in English ports, or under the protection of the English 
flag nntil setting forth upon their piratical career for the 
plunder and destruction of American shipping; — that the 
crews of these vessels have in feet destroyed many hundreda 
of thousands of dollars by sinkingond burning American ships, 
having no port into which they dare attempt to' carry them 
as prizes for adjudication; — that many more such vessels 
are notoriously in process of construction in England, to be 
fitted out, armed, and manned in like manner, for the same 
purpose ; -^ and that this destruction and endangerment of 
American ships have already diverted a very large part 
of the carrying-trade, both foreign and domestic, from Ame- 
rican to English veBsele, and are daily tending to increase 
English commercial prosperity in a ratio at least equal to the 
injury to the shipping interests of the United States. 

Another hardly less remarkable feet is, that while England 
is thus industriously and zealously aiding the rebels, and 
furnishing them the most efficient means which they now 
possess of maintaining their Rebellion, no other country has 
furnished a solitary vessel, great or small, or assisted in the 
furnishing of one ; while three of those countries at*the least 
— France, Russia, and Spain — havA abundant means of doing 
so, though, so far as a selfish interest if involved, no one of 

iL — L J equal temptation. 

ate of affairs be indeed reconcilable with reasona- 
th on the part of the English Government and 
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people, — if these vessels are thus built, equipped, armed, 
manned, and furnished to the rebels, in such manner and 
Tinder such circumstances as to involve no breach of the law 
of nations, and to be in no such contravention of the neu- 
trality laws of England as reasonably requires the interposi- 
tion of her Government to prevent it in good faith to the 
United States, — then it is our duty to acquiesce in the evil, as 
a misfortune for which we have no cause of complaint against 
her, and to seek relief only in eflForts to capture and destroy 
them. 

If, on the other hand, these doings are in substantial 
violation of the law of nations, or in plain contravention of 
municipal laws made to prevent such interference between 
belligerents on friendly terms with England, — laws which 
could be enforced without any just cause of complaint on 
the part of either of tne belligerents, and the enforcement 
of which, under the peculiar circumstances of the case, is 
plainly called for by a just impartiality, — then a good cause 
for complaint, and for claiming full indemnity, will be made 
out. 

Nor does the law of self-defence stop here. For, if it could 
be shown that these proceedings were in derogation, neither 
of the law of nations, nor of the existing neutrality laws of 
England, but that they are nevertheless so injurious, in 
strengthening the arms of the rebels and in weakening our 
own, as, unless prevented, to endanger the restoration of 
our Government to its lawful authority, and put our national 
life at hazard, — it would then become justifiable by the law of 
self-preservation, lying at the foundation of all codes whether 
of international or of civil law, to account those thus furnish- 
ing essential aid to our enemies as their allies, and so our 
enemies also, and to declare war against them ; — it being 
obviously absurd to deny that one who is put on the defence 
of his life is under any obligation to stand quietly by, and see 
the enemy, while seeking to destroy it, supplied with the 
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esseatial meaas for doing so by another, and to waive all 
right of self - protection against them. If that protection 
be not given by the Government in the control of its sub- 
jects, it must be sought in the only way left to injured 
nations. 
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II. 



LAWS OP NEUTRALITY. GENERAL PRINCIPLES. 

The primary principle of neutrality under the law of nations 
is the strictest impartiality in regard to each of ih4 bellige- 
rents. " The neutral is justly and happily designated by the 
Latin expression, in bdlo medius. It is of the essence of his 
character, that he so retain this central position as to incline 
to neither belligerent.''* 

The law of nations prohibits the enlisting of soldiers or 
sailors in the territory of a neutral nation for service in the 
army or navy of a belligerent at war with any nation which 
is at peace with such neutral, and also the fitting-out of any 
military or navaL expedition therein for such service; and the 
doing of any such act by the neutral, or the sufifering it to be 
done within its jurisdiction, with the consent or connivance 
of the Government, is just cause of reclamation, — and of war, 
if satisfaction be not given. All captures made by vessels 
thus fitted out are in the nature of wrongs, and impose upon 
the neutral nation the duty of preventing them within its ter- 
ritorial limits, and of restoring to the injured parties the pro- 
perty so taken, if found within its jurisdiction.f 

So a capture made by a belligerent ship within neutral ter- 
ritory, or by the boats of a vessel lying there, although the 
actual seizure be made without the territorial limits of the 



* PhilHmore on International Law, toI. ill. § 187. 

t 6 Wbeaton's Rep. 886, " La Amistad de Rues.'* 
7 Wheaton*8 Rep. 496, the " Arrogante BarcelonCB.*' 
7 Wbeaton's Rep. 520, the ''Monte Allegre." 
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D^atral, is void ; and it is the duty of the nentral to restore 
the captured property, if brought within its jurisdiction, or to 
make a claim upon the offending belligerent, and to indemnify 
the party injured. No proximate act of war is allowed by the 
law of natioDs to originate on neutral ground ; and, if so origi- 
nated, it is a just cause of complaint, and of' demand for in- 
demnity, by the belligerent nation against which it is perpe- 
trated. 

How far a nation is responsible for such acts committed 
clandestinely by its own subjects, without its knowledge or 
conntvancQ or tacit sufferance, does not appear to be dis- 
tinctly stated. Upon all sound principle, however, it is clear, 
that, if such acts are breaches of the law of nations, the' neu- 
tral must be responsible for want of reasonable diligence and 
care on the part of its Government to prevent them, or for 
failure to make a reclamation of the offending nation in order 
to indemnify the injured party; it being the duty of the neu- 
tral in such cases to intervene, inasmuch as the injured party 
cannot have redress against its enemy for violation of neutrali- 
ty, or for injuries inflicted by him on neutral ground. And, 
if the offending belligerent, from the nature of the case, be 
incapable of making redress, justice requires that the neutral 
permitting the injury within its territories should be imme- 
diately responsible for full indemnity; and, if the neutral 
power be unable or unwilling to protect the belligerent on its 
territory, the right of self-protection then arises, and justifies 
bim in any measures necessary for self-defence upon the terri- 
tory of the neutral, and even in a declaration of war. 

But, although it is not permissible, by the law of nations, 
for the citizens of a neutral nation to furnish, fit out, or equip 
vessels of war for the service of a belligerent, or to augment 
the warlike force of a vessel in such service, or to commit 
any proximate act of war against his enemy within the terri- 
torial limits of the neutral, it is lawful to sell arms and muni- 
tions of war to either belligerent, or to the citizens of either. 
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to be transported to a foreign port (the seller or purchaser 
taking the risk of capture by the enemy in such transporta- 
tion), or to sell them in the neutral port in the ordinary course 
of trade, provided that it is a mere sale of articles in which 
the neutral has a right of traffic ; and then the subsequent or 
remote use which the purchaser may make of them, to which 
he is no party, attaches no wrong to the transaction. But, 
when delivery is to the enemy in the neutral country, in 
• order and with intent to constitute an augmentation of his 
warlike armaments about to issue from it, it is an immediate 
or proximate act of war, which the law of nations does not 
tolerate, and which no neutral government is justifiable in 
permitting, or in failing to use reasonable diligence to pre- 
vent.* 

There is, therefore, no good ground of complaint against 
England because her citizens sell arms and munitions of war 
to the rebels, either delivered to them within her territories, 
to be transported by them to ports in their possession, or sent 
for sale at such ports at the risk of the venders. This they 
have a perfect right to do. 

On the same principle, it is attempted to be maintained, that 
subjects of England may build and equip ships of war on con- 
tract with the rebels, to be delivered in her ports or in their 
own, or at sea, or in neutral ports, designed for the commis- 
sion of hostilities against the United States, and that such 
sale and delivery constitute no oflFence against the law of 
nations or her Neutrality Act ; and the case of the " Santissi- 
ma Trinidad," above cited, is confidently relied upon as con- 
firming this doctrine. But that it falls very far short of doing 
so, is manifest ; as neither was the vessel built, nor was her 
armament furnished, upon any contract of sale or other agree- 
ment with the belligerent, nor were they sent out under any, 
but were so sent for sale entirely as a commercial adventure, 

* 7 WheatOQ*8 Bep. 283, the ** Santissima Trinidad." 

2 
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— the Teasel being coQTertible into a merdLaDtman by the 
mere removal of her armament ; — bo that the jixed intent or 
purpose of having either used in the commission of hostilities 
against a friendly nation was wanting. 

Lord Paimeraton, in the recent debate above referred to, in 
which he betrays an ignorance of American history and judi- 
cial decisions npoD this branch of national law in correspond- 
ence with his generally saperficicd treatment of the subject, 
if his speech is correctly reported, seems to place this right 
of a neutral to sell ships of war to a belligerent upon the ground, 
that " no distinction can be drawn between ships that may 
evidently be built for warlike purposes and those that may 
be eventually applied to warlike purposes." .He proceeds to 
illustrate the position by the convertibility of steam-vessels 
in the passenger and merchant service, that could readily be, 
and some of which have been, converted into ships of war ; 
and puts the case of the " Nashville," converted from a pae- 
senger-ship into a privateer, as an instance. And he con- 
tinues : " In the same way, a ship might be built in this coun- 
try, capable of being converted into a ship of war, but with 
respect to which, while building, it would be perfectly im- 
possible to prove, by any legal construction, that she was 
intended for a ship of war, and therefore liable to be interfered 
with." 

Now, such language as this might have done very well a 
few years ago, before the invention of Monitors and Tur- 
reted Bams, when the great distinction between ships of war 
and merchantmen was the armaments of the former, and the 
want of them in the latter ; but it is mere trifling with prin- 
ciples and &ct8 as applied to modem, or what is rapidly be- 
coming the principal system of modem, naval warfare. 

It is self-evident, that a Monitor or Turreted Ram can never 
be built, nor be intended to be used, as a merchant vessel, and 
that, practically speaking, it can never be so employed ; for, 
if it were physically possible for the hull to be so, its cost, and 
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weight, and want of adaptation, wonld render it impossible to 
anticipate any purchase or employment of the vessel for such 
a purpose. At the same time, it is manifest that such a vessel 
is a complete and most formidable engine of war, though she 
may not have a gun on board. Her bulk, weight, and speed 
under steam, and her armed beak, and power to eject hot water 
and steam upon the enemy's deck, make her as formidable, 
without any guns to complete her armament, as she would be 
with them, to any merchant vessel, or to any much weaker 
vessel of war, — with the only exception of being unable to 
operate at equally long range ; and the commerce of a nation 
might be swept from the ocean by vessels of this descrip- 
tion, without a gun on board, as eflFectually as by those heavily 
armed with ordnance. 

If, then, the prohibition, by the law of nations, of the fitting, 
out or equipping ships of war by a neutral in her own ports 
to commit hostilities against a friendly belligerent is founded 
on any principle, it applies to vessels of this description with- 
out Airther armament, as well as to those of the ancient model 
furnished with guns. Nor would England, if at war, for a 
moment tolerate in any neutral nation the prevarication by 
which it should be attempted to draw such a distinction, and 
to claim immunity for furnishing the enemy with such ships 
of war. 

There is a remarkable dearth of authority and satisfactory 
discussion in England upon the question, now of such immi- 
nent importance, of what constitutes such " fitting-out of a 
naval expedition, or of vessels of war," by a neutral, or in 
a neutral port, as shall constitute a violation of the law of 
nations, or of the Neutrality Acts. It is clear, that the mere 
building and equipping of a vessel of war for sale in a neutral 
port is no such violation, nor the building for a belligerent of 
a vessel which may be designed for one of war or for some 
peaceful service. And, so far as the case of the '^ Santissima 
Trinidad " shall be accepted as authority on a point, which. 
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though raised, was not necessary for its decision, it-appeare 
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nations and of the Nentrality Acts, exposing the guilty parties 
to the pains and penalties of the law, and the vessel to forfeit- 
ure. '' Where the elements of armaments are combined, they 
coma within the provision of the law ; " but, if that combina- 
tion does not take place until they have left the neutral coun- 
try and are no longer within its jurisdiction, it is said that its 
Government cannot interpose. 

Upon the principles above stated, great and most interesting 
questions are to be solved between the United States and 
England, — both concerning the various vessels, built in Eng- 
lish ports, armed, equipped, and mainly manned, by English 
subjects, and now careering the seas, in the service of the 
rebels, for the destruction of American commerce, — and con- 
cerning other formidable vessels of war now in process of 
construction there for the like service. 

22 August, 1863. 



HEDTKAI, BELATIOBB OF 



HIBTOBT OP THE HEUTBAL SELATIOHS BETWEEN ENOLABS AND 
THE OHITED STATES ■ 

The true constractioB, however, of the obligatioDB of a 
neatral power, in reference to the flttingKiiit of shipa of war 
within its jarisdiction to serve against a friendly belligerent, 
both under the law of nations and its own municipal laws, 
would seem to have been long ago conclusively settled, at 
least as between England and the United States, if precedent is 
of any authority, or if scrupulous fidelity in preventing such 
proceedings by one party, at the instance of the other, can be 
considered as impoBing upon the latter any reciprocal duty ; 
and this, too, in the application of such obligations to cases 
where the warUke force depended, as of old, on the armament, 
and not upon the peculiar construction and equipment of the 
hull. And it does, indeed, seem passing strange, that such 
entire ignorance of, or careful abstinence from reference to, 
not remote history, should characterize all the debates in 
Parliament, and discussions by the ministerial presses and 
the courts of law, upon this subject. In contemplating the 
treatment which this country has received, and is receiv- 
ing, at the hands of Eugland, in this straggle for national life 
one is almost driven to the cODclusion, that the history and the 
fate of America, even in reference to the neutral obligations 
of England towards her, are looked upon as beneath an Eng- 
lishman's study or consideration ; he seeming to care nothing 
about either, or his only thought being how to make the most 
of the complication for his own benefit. 
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After the termination of the war of the Revolution, and the 
acknowledgment of the United States as an independent 
nation, and when occasion arose to develop her sense of 
duty as a neutral under the law of nations, it is gratifying 
to know, that she commenced her career by the most liberal 
interpretation of it in reference to her obligations and the 
rights of others, and has ever since been foremost in the 
effort to place these upon foundations of the broadest human- 
ity. The first call made upon her was a crucial test; for it 
was made by England, her recent oppressor and enemy, for 
protection against the violation of neutral relations within 
her territories by or in behalf of the subjects of France, her 
ally and friend, by whom she had been aided in the war with 
England, and towards whom the United States felt and ac- 
knowledged the strongest obligations. 

In the great war then raging between England and Prance, 
the English Government entertained, very naturally and with 
good reason, apprehensions that privateers would be fitted 
out in the United States to prey upon English commerce 
under the French flag ; and, their apprehensions being com- 
municated to our Government, President Washington, in 1793, 
issued a proclamation forbidding all such violations of neutrali- 
ty, and stating that instructions had been given to the officers of 
the United States to cause prosecutions to be instituted against 
all persons who should violate the law of nations, with respect 
to the powers at war, or any other. The Secretary of the 
Treasury, Mr. Hamilton, issued instructions to the collectors 
of the customs, commencing with the following preamble : 
" It appearing that repeated contraventions of our neutrality 
have taken place in the ports of the United States, without 
having been discovered in time for prevention or remedy, I 
have it in command from the President to address to the collect- 
ors of the respective districts a particular instruction upon 
the subject." And he proceeds to direct them to " have a 
vigilant eye upon whatever may be passing within the ports, 
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harbors^ creekB, inlets, and waters [ci their respective dis- 
tricts], of a nature to contrayene the laws of neutrality ; and, 
upon discoveiy of anything of the kind, to give immediate 
notice to ibe Oovemor of the State, and to the Attorney of 
the Judicial DistricL'^ * At the same time, the Governors 
of States were called upon to cause vessels to be arrested, if 
about to depart on any such service ; and several were so 
arrested, and prevented from sailing. Frizes, which had been 
taken by such privateers fitted out, and sailing from ports, in 
the United States, were restored to the British owners ; and 
the €k)vemment of the United States proclaimed, that it held 
itself responsible to indemnify for such captures. 

All this was done under a sense of duty, as imposed by the 
law of nations f no Enlistment Act having then been passed. 
But, in 1794, Congress, with an earnest desire to preserve the 
strictest fidelity, enacted a statute on this subject, for the pur- 
pose of compelling the observance of an entire neutrality 
within the jurisdiction of the United States. And, in the 
same year, a treaty was made with England, in which one 
clause provided, that the United States should make indem- 
nity to British owners for vessels which had been previously 
captured by privateers that had been fitted out in the United 
States. This Act of 1794 was made immediaidy after the 
appUcaiion of the British Oovemment upon this subfect, and 
for the purpose of insuring the immediate observance of a strict 
neiUraUty; as was expressly admitted and stated by Mr. Can- 
ning in Parliament. — (Canning's Speeches, vol. iv. pp. 52, 53.) 
And yet we are now coolly told by Lord Palmerston and 
Earl Russell, that England cannot alter her municipal laws to 
suit other governments I 

The Act of 1794 was revised, and a new act passed, by 
Congress in 1818, containing still more rigorous provisions for 
the preBervation of a strict neutrality, in immediate reference 



* 1 American State Papon, p. 140. 



ENGLAND AND THE UNITED STATES. 17 

to the war then raging between Spain and her Sonth-Ameri- 
can colonies. And/in 1819, the English Government imitated 
our example, by the enactment of the Statute 69 George III., 
constituting their present municipal code upon this subject ; 
— a statute in substantial conformity with that of the United 
States, and giving, certainly, reasonable ground of expecta- 
tion, that England was thenceforth to stand pledged to the 
same faithful and honorable discharge of the duties of neu- 
trality towards this country as had been practised by us 
towards her. » 

These Neutrality Acts are founded upon the law of nations, 
and designed to secure its enforcement by remedies consist- 
ing of provisions, and forms of proceeding, and pains and 
penalties, necessarily of a municipal nature ; there being no 
international remedy applicable to cases within the territorial 
jurisdiction of a neutral nation. The portions most material 
to the matter in hand are as follows, taken from the English 
Statute 59 George III. : — 

Section 2 provides, that if any subject shall enlist, or agree 
to enlist, as an officer or soldier or sailor, for any warlike pur- 
pose in any foreign service, or go to any foreign state with 
a view so to enlist ; or if any person within the kingdom 
shall attempt to hire or engage any person so to enlist, or 
to go or agree to embark from his Majesty's dominions for the 
purpose of being enlisted or engaged ; every such person 
shall be deemed guilty of a misdemeanor, punishable by fine 
and imprisonment. 

Section 5 provides, that if any vessel in any port of his 
Majesty's dominions shall have on board any person who 
shall have so enlisted or engaged to enlist, or be departing 
with intent to enlist, such vessel, upon information, shall be 
detained and prevented from proceeding. 

Section 6 provides, that if any master of a vessel shall know- 
ingly take on board, or any owner shall knowingly engage to 
take on board, any person so enlisting or intending to enlist, 

3 
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he shall forfeit £50 for every person ao taken, and the Teesel 
shall be detained until payment of the penalty. 

Section 7 (corresponding substantially with the third 
section of the statute of the United States of 1818, chap- 
ter 88, and containing the provisions most material for 
consideration) enacts, that, " if any person, within any part 
of the United Kingdom, shall without the leave, &c., &c., eqnip, 
famish, fit out, or arm, or attempt or tndeavor to equip, fax- 
nisb, fit out, or arm, or procure to be equipped, furnished, 
fitted out, or armed, or shall knowingly aid, assist, or be con- . 
cemed, in the equipping, fumisbing, fitting out, or arming, of 
any ship or vessel, with intent or in order that such ship 
or vessel shall be employed in the service of any foreign 
prince, state, or potentate, &c., &c., as a traiisport or store- 
ship, or with ijiient to cruise or commit hostilities against any 
prince, state, or potentate, &c., &c., with whom his Majesty 
shall not then be at war ; " " every such person so ofiending 
shall be deemed guilty of a misdemeanor, and shall, upon con- 
viction thereof, upon any information or indictment, be pun- 
ished by fine and imprisonment, or either of them, at the 
discretion of the court in which such offender shall be con- 
victed ; and every such ship or vessel, loUh ihe tatMe, apparel, 
andfumUure, togdher toith dU the maiericda, arms, ammunition, 
and stores, which may belong to, or he on board, of any such 
ship or vesad, bhall be pobpeited." 

The verbal difierences between these Statutes, introduced 
into that of England, seem to render it, if anything, more 
explicit and comprehensive than that of the United States ; 
and would seem, therefore, to require of English tribunals 
at least an equally liberal interpretation, in fiivor of a 
friendly belligerent, with that adopted by the tribpnals in 
America. 

The nest occasion for the elucidation of the principles of 
onr Government on this subject was in the war of 1854-55, 
between Russia, on one side, and England and France, on the 
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other. And here, again, the test was a stringent one, as 
the utmost cordiality had always existed between the Rus- 
sian Government and that of the United States. 

When that war broke out, the British minister at Washing* 
ton addressed a communication of the fact to the Executive 
of the United States, in which he took occasion to say, that 
" the allied governments confidently trust that the govern- 
merits of the countries which remain neutral during the war 
will sincerely eocert every effort to enforce upon their subjects 
or citizens the necessity of observing the strictest neutrality ; 
and that the United-States Government will give orders th§it 
no privateers, under Russian colors, shall be equipped or 
victualled in ports of the United States ; and also that the 
citizens of tlie United States shall rigorovsly abstain from 
tffJeing part in armaments of this naturCj or in any other 
measure opposed to the strictest duties of neiUralityJ' And 
the United-States Secretary of State, in reply, promised the 
exercise of all the powers of the Government " to enforce 
obedience to the neutrality laws." Here, then, we have the 
British Government, in her hour of need, calling upon that 
of the United States to take active measures to secure the 
citizens of the former from all injury by any departure from 
the strictest duties of neutrality ; and the voluntary assurance 
given in return, that the laws to compel it should be rigor- 
ously enforced. 

Nor has it been left to conjecture how the British Govern- 
ment would think it proper to construe their requisition, or 
how the United States would interpret their promise to 
comply with it. During that war, the bark " Maury " of New 
York, a mere merchant-ship, was fitting out in New York for 
a voyage to China ; and, a suspicion having arisen in the 
minds of the British consul and some English residents, that 
she was taking in arms and munitions of war, to be used in 
the service of Russia, and the consul having communicated 
his suspicions to the British minister at Washington, and he 
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for the rebels, to justify his conduct and that of the 
Ministry by a statement, that, during the war with Russia, 
a vessel named the '' America " was built, equipped, manned^ 
and armed in the United States for the Russian Govern- 
ment, and taken out to the Pacific Ocean under the com* 
mand of Captain Hudson, an ex-lieutenant of the American 
Navy, and that the Amepcan Government gave orders to its 
admiral to protect her from search by English and French 
officers. To this statement. Lord Palmerston hastened to 
give his official sanction ; adding, " that the British Chvem- 
ment made compHaint, but that the local authorities found that 
there was no ground for molesting her ; but thai, nevertheleas, 
there was the best reason far bdieving that the ship was 
destined for the Russian Government, and for naval opera- 
tions in the Eastern seas, where the Russian Government 
most needed assistance ; '' ^' that they had reason to believe 
that other ships were then building in America for the same 
purpose, and would have been used if the war had con- 
^{nt^c?; " and that therefore he held, that, on mere ground 
of international law, belligerents have no right to complain, 
if merchants, as a mercantile transaction, supply one of the 
belligerents, not only with arms and cannon, but also with 
ships destined for warlike purposes. 

Now, this story — in all that is essential in it tending to 
show any justification of the conduct of its author, or of 
his country, in their conduct as neutrals towards the United 
States in furnishing armed ships of war, or ships of war of 
any kind — is a sheer fabrication, as is shown by the official 
documents, and statements by official authority at Washington, 
issued immediately upon the publication of that debate in 
this country. 

By them it appears, that, after the capture of Sebastopol 
and the virtual ending of the Crimean war, a vessel, which 
may have been built to serve as a steam^tug in the Russian 
possessions on the North-west Coast (but, if so, the Ezecu- 
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tive .Government of the United States had no knowledge 
of it, and no complaint of it whatever had been made from 
any quarter), Bailed from New York nnder the command of a 
master who was named Hudson (and who previously had been 
a midshipman in the Navy of the United States), and put into 
Rio Janeiro on her way, in February, 1856 ; — that she was not 
armed, nor in any manner equipped as a vessel of war ; — but 
that, suspicions being excited by the statement of a British 
sailor (who had shipped there, and had been dismissed two 
hours afterwards for misconduct) that she had arms concealed 
under her coal, the British and French officers insisted on 
the right to search her. This right was denied by Captain 
Hudson. But he gave his affidavit (with the approbation of 
the commander of an American frigate then in port), stating 
that there were no other arms or munitions of war on board 
than one Mini^ rifle, one double-barrelled shot-gun, one pair 
of Colt's revolvers, one pair of pocket pistols, a ten-pound 
keg of powder, and a bag of No. 6 robin shot ; and that his 
manifest, exhibited, was in every particular correct. This 
not appearing to be a supply of arms and ammunition cal- 
culated to frighten the British and French naval forces in 
the Pacific, 'Hhe affidavit quieted the excitement, and she 
was allowed to proceed." Now, it is expressly stated, upon 
official authority, that no complaint of any sort concerning 
this vessel is on file in any department of the UniteiStates 
Government from any diplomatic or consular office of Eng- 
land, France, or any other enemy of Russia ; while the 
regular official account of the afiair (as given above) from 
the Minister of the United States in Brazil is on file in its 
proper place. 

If any complaint was made by the British Government on 
this subject, as alleged by Lord Palmerston in his place in 
Parliament, or if his Government were not satisfied, it can, 
of course, be shown by reference to the British archives, 
although not found in those of the United States; unless. 
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indeed, it be thought too condescending to admit or correct 
. a misstatement made by an English Prime Minister, even 
though of moment in a question affecting the relative good 
faith of two nations, and possibly their future peaceful 
relations. 

The probability seems to be, that his Lordship, not having 
thought it worth while to refresh his memory upon the sub- 
ject, confounded this case with that of the " Maury," above 
stated, where complaint was actually made ; but forgot the 
other part of it, — that not only did the local authorities find 
that there was no ground for arresting her, but that the rep- 
resentative of his Government was satisfied that the com- 
plaint Was not only groundless, but so unwarrantable, that he 
made a public apology for having caused it to be made. 

It would be but the merest justice, on the part of Lord 
Palmerston, to specify those other cases of suspicion, spoken 
of in his Speech, allusion to which must have been intended 
to confirm suspicions that this country had been guilty of 
violations of neutrality similar to those now complained of by 
us ; and it is to be hoped that a just sense of the respon- 
sibility of making such grave charges against another nation, 
may lead, when the subject is next up, or on some equally 
prominent occasion, to some specification by which their 
truth may be tested. 

He cannot be ignorant that such statements, made in his 
place, go forth to his countrymen, if not to the world, with 
the force of absolute truth, and produce convictions far 
beyond the mere literal meaning of them ; and he owes it 
to a respect for his position, if not to his own reputation 
as a truth-telling gentleman, not to indulge in these grave 
suggestions and innuendoes of bad faith against a nation, 
unless he be prepared to maintain them by satis&ctory proof. 
That proof, if it exist, the people of the United States have a 
right to demand at his hands. 

As to the other attempt made by Mr. Laird to implicate the 
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GoTemment of the United States, by charing tlie Secretary 
of the Navy with efforts to procure him to build ehips of war 
for its service in the preseot Bebellion, it ia preenmed that 
the o£Scial declaration of that officer, that he never made any 
such attempt, nor authorized any other person to make one, 
will be considered a sufiScient refutation of Mr. Lairg's story, 
founded wholly npon the representations of a correspondent 
whose name he cannot, or does not, disclose. But, were fur- 
ther reiutfttion necessary, we have an ample one, if that cor- 
respondent be, as is supposed, one J. Howard ; who, as AEr. 
Sedgwick, the Chairman of the Naval Committee of the House 
of Representatives, in hia recently published letter of Aug. 
9th, 1863, says, " came before the Committee with drawings, 
specifications, eetimatea, &c., Ac, from the Lairds, saying that 
he came at their instance to make these proposals to the Navff 
BepartmerU ; that he was told to go to the Secretary of the 
Navy, which he did ; and afterwards reported to *him [Mr. 
Sedgwick] that Mr. Welles declined entering into any nego- 
tiation about it, and that Howard was not very well pleased 
with the result ; that he [Howard] was an agent of the Lairds, 
and not of the Navy Department ; or, if not an agent, a vol- 
unteer expecting a commission from Laird ; and was furnished 
in advance by him with plans, estimates, &c." 

Such are the wretched pretences and baseless fabrications 
by which it ia attempted to sustain the conduct of England 
in this matter, as justified by the previous conduct of the 
United States. 

Were it not for the shortsightedness ever attending in- 
tense selfishness, and ever its avenging Nemesis, it might 
have been supposed that England would have been careful, 
if not just, in the observance of neutral relations to the United 
States, — at least, in reference to privateering, — in contem- 
plation of the possible re-action upon herself in the event 
of war between her Mid any other nation. The Japanese, if 
the threatened war between England and Japan should take 
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place, or the Chinese rebels, if acknowledged by the United 
States as belligerents, would have better claims upon us for 
sympathy, and for material aid under a loose construction of 
our neutral obligations to England, than the rebels had upon 
her, — to say nothing of the breaking-out of a war between 
her and any other nation ; and it would only need that we 
should act upon that standard^ of neutral morality which she 
has adopted towards us, to render any powei" at war with 
her, however weak or remote, a most formidable enemy to 
her commerce. 

25 August, 1S63. 
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was purchased by private individuals^ and afterwards commis- 
sioned as a Brazilian vessel of war, under the name of the 
'' Independencia del Sud/' and sailed on a cruise on the 
Spanish coasts She afterwards put into Baltimore, and there 
enlisted an addition to her crew of about thirty men, and 
prooored also another small vessel as a tender (called the 
'^ Altravida"), and sailed upon a cruise ; in the course of which 
she captured the property in question, and brought it into 
Norfolk, where it was landed for safe keeping in the custom- 
house store, and was libelled by the Spanish consul in behalf 
of the original owners. 

The court decreed restitution to them on the ground, that 
the augmentation of the force of the vessel in Baltimore was 
'^ a violation of the law of iMxtioTis^ as well as of our own muni- 
cipal laws, and, as a violation of our neutrality, by analogy 
to other cases, infected captures subsequently made with the 
charactet of torts, and justified and required a restitution to 
the parties injured by such conduct ; " and that '' it did not 
lie in the mouth of wrong-doers to set up a title derived from 
a violation of our neutrality." (p. 297.) 

Another point was made in the case ; namely, that the cap- 
ture was void, because the '' Independencia " and '' Altravida " 
were originally equipped^ armed^ and manned, as vessels of 
war, in our porta. 

This point was summarily dismissed, upon the ground, 
that, though the '' Independencia " was equipped as a vessel 
of war, ." she was sent to Buenos Ayres on a commercial ad-, 
venture^ contraband indeed, but in no shape violating our 
laws, or our national neutrality ; " and that there was nothing 
in our laws, or in the law of nations, that forbids our citi- 
zens from sending armed vessels, as well as munitions of 
war, to foreign ports for sale; it being a commercial adven- 
ture which no nation is bound to prohibit, and which only 
exposes the persons engaged in it* to the penalty of confis- 
cation. 
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This opinion (delivered in the broad and sweeping langaage 
which was somewhat peculiar to the learned jndge who pro- 
nounced it, and which leads American lawyers ever to scan 
his decisions with care, anif with constant reference to the 
facts upon which they purport to he founded,) may perhaps 
seem broad enough, at first view, (and appears to have -been 
80 understood in England) to cover the case of the sending- 
out of an armed ship to the belligerent upon a contract of 
sale, and so to reach the cases of the vessels furnished by 
Englishmen to the rebels. 

But it is the universally established rule of construction, in 
the courts of England and in this country, that the language 
of the court, however broad and general, is to be limited by 
the facts to which it is applied, and- that it establishes no doc- 
trine beyond that necessary for the decision of the case limited 
to them. Now, the facts proved in this case were, that the 
vessel was not sent to Brazil under any contract with the 
Brazilian Government, but only with instructions to sell her 
to it if a suitable price could be obtained ; and, in point of 
fact, she was sold to private individuals there, and was sub- 
sequently sold by them to the (Government, — a very material 
distinctioQ, and one expressly recognized by the same court 
in a subsequent case. 

This case, therefore, so iar as it is authority on this point, 
only establishes the doctrine, that the equipping of a vessel - 
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depended, and might, with perfect propriety, have been left 
untouched, and so the decision of it comes very nearly within 
the class of obiter dicta, which are of no authority in future 
decisions. * 

This is the decision so constantly and tauntingly referred 
to by the English press and Parliament, as fully justifying 
British subjects in supplying the rebels with ships of war ; 
and was the decision supposed to have been particularly 
referred to in the judgment in the recent case of the 
" Alexandra," which was decided in favor of the owners, and 
ag&inst her confiscation, on the broad general ground, that a 
neutral has the right to furnish ships of war, as well as 

« 

munitions of war, to a belligerent. With how little reason it 
can be thus cited, and how entirely short it falls of justifying 
that judgment, is evident enough, but will presently be more 
particularly considered. 

The next case is that of the " Gran Para," — decided by the 
same court at the same term, and reported in the same vol- 
ume (7 Wheaton, p. 471), — of striking importance, as show- 
ing the fidelity of our courts in looking behind shams in 
order to protect other nations from violations of our neutral 
obligations, but entirely overlooked, or perhaps happily 
" remembered to be forgotten," in the English discussions of 
the subject. 

That, too, was a case of libel for the restitution of property, 
consisting of a large amount of gold and silver coins plun- 
dered from Portuguese vessels by a privateer cruising under 
a commission from the Oriental Republic, on the ground that 
the captures were illegal, as made in violation of our neu- 
trality laws. 

This vessel was built in Baltimore for the purposes of war, 
and, after being launched, was purchased by one Daniels, 
who enlisted a crew of about fifty men, and took on board into 
her hold an armament and munitions of war, entered as out- 
ward cargo. She cleared for Teneriffe, but proceeded directly 
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to Buenos Ayres, where the crew was discharged. But, he 
having obtained a commission to cruise against Spain, a crew 
was enlisted, consisting chiefly of the same persons ; and she 
sailed on a cruise, under the command of Daniels. On the 
next day after sailing, he produced another commission from 
the chief of the Oriental Republic to cruise against Portu- 
gal, and returned that from the Brazilian Government, and 
subsequently made the captures in question. It was asserted 
in defence, that, — as she was not commissioned as a privateer 
when she sailed from Baltimore, and did not attempt to act as 
one until she reached the river La Plata, where a commission 
was lawfully obtained and her crew was enlisted, — if she 
had committed any o£fence against our neutrality laws at the 
time of sailing from Baltimore or on the passage (which was 
denied), it was deposited at the end of that voyage ; and that 
hef subsequent cruise could not be connected with the trans- 
actions at Baltimore. 

Chief-Justice Marshall, in delivering the opinion of the 
court, after reciting the fieicts and this defence, used the fol- 
lowing indignant and decisive language : " If this were to be 
admitted in such a case as this, the laws for the preservation 
of our neutrality would be completely eluded, so far as their 
enforcement depends on the restitution of prizes made in vio- 
lation of them. Vessels completely fitted in our ports for 
military operations need only sail to a belligerent port, and 
there, after obtaining a commission, go through the ceremony 
of discharging and re-enlisting their crew, to become per- 
fectly legitimate cruisers, purified from every taini contrccded 
at the place where aU their real force and capacity for annoy- 
ance were acquired. This would indeed be a fraudulent neur- 
trality, disgraceful to our own Oovernment, and of which no 
nation would he the dupe. It is therefore very clear, that 
the ' Irresistible ' wad armed and manned in BaltiQiore, in 
violation of the laws and of the neutral oUigaiions of the 
United States ; " — the court thus declaring it to be equally 
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an offence against our Neutrality Acts and the law of 
nations. 

Can. we suppose that this venerable and great judge would 
have used language any less severe and reproachful of his 
countrymen, if the case had been one of a vessel built, and 
fitted out, in all points except her armament, munitions, and 
crew, for a vessel of war, in New York, on a contract with a 
belligerent government with whom England was at war, and 
having her crew engaged in New York, and her armament 
and munitions all furnished, or made by contract, there, and 
all shipped there in vessels under the United-States flag, 
with an arrangement to meet her on the high seas, or on 
some remote neutral coast, there to be united, all being under 
the protection of the American flag until so united, and until the 
production of a commission from the belligerent government 
authorizing her, from that moment, to plunder and destroy 
English commerce wherever it could be found ? Or can we 
suppose that England would suffer herself to be the dupe in 
such a game ? 

It is to be observed, that, upon the principles upon which 
both of these cases were decided, the vessels would have been 
confiscated if seasonably detected and prosecuted, — the judg- 
ments being rendered upon the same section of the Neutrality 
Act which provides for a forfeiture of the vessel ,• but no 
complaint against them appears to have been made by 
either the Spanish or Portuguese consul or minister, nor 
was any notice whatever communicated to the officers of 
6ur Government while the vessels were within its jurisdic- 
tion. 

The next case, and one still more impressive, as exhibiting 
the perfect good faith with which our neutrality laws have 
been enforced, and which, if imitated by other nations, would 
leave little room for complaint or international questions upon 
the subject, is that of U. 8. v. Quincy (in 1832), 6 Peters 
Bep. 445. This was an indictment under the third section 
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of the Neutrality Act of 1818, corresponding 8ub8tantia.Ujr 
with the seventh section of the Act of 59 George III. ; tbe 
principal difference being the substitution in the latter of 
the word "or" for "and," rendering its provisions, if any 
change was thereby made, even more comprehensive than 
those of the American statute. 

The facts proved were, that a Baltimore pHot-boat^ named 
the " Bolivar," was purchased and fitted out, by the defendant 
and one Armstrong, with sails and masts larger than those 
required for a merchant vessel, and was altered so as to enable 
her to carry passengers, and by making a port-hole for a gun ; 
— and that she sailed for St. Thomas, having on board provis- 
ions, thirty-two casks of water, one gun carriage and slide, a box 
of muskets, and thirteen kegs of powder ; a bond having been 
giyen by the alleged owners not to commit hostilities against 
any people at peace with the United States. After her arri- 
val at St. Thomas, Armstrong had no funds to arm and equip 
her, and it was uncertain whether he could get any. She 
was, however, there fitted out as a privateer, and sailed to St. 
Eustatia (having changed her name to " Las Damas Argen- 
tines"), and thence on a cruise under command of the defend- 
ant. Armstrong went in her, and on the voyage he stated, that, 
if the vessel went privateering, it would be under the Buenos- 
Ayrean flag ; and that he had procured a commission for the 
" Bolivar," from an agent of the Buenos- Ayrean Government 
at Washington, for $800. She captured several vessels, — 
Portuguese, Brazilian, and Spanish ; and certain coin in ques- 
tion was taken from one or more of them. 

The first point made in defence was, that, as the " Bolivar," 
when she left Baltimore and when she arrived at St. Tho- 
mas, was Tiot armed, or at aU prepared for war, or in a 
condition to commit hostilities, the verdict must be for the 
defendant. To which it was replied, that, if he was con- 
cerned in the fitting-out of the " Bolivar " as a privateer, 
with the intent that she should be employed as such in the ser- 
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vice of a foreign people, to commit hostilities against the 
subjects of a power at peace with the United States, the 
defendant was guilty of the offence charged, although 
the equipments were not completed within the United States, 
and the cruise did not actually commence until men were 
recruited, and further equipments made, in the West Indies. 
The court decided, that it was not necessary that the jury 
should find, or believe, that the " Bolivar," when she left 
Baltimore and when she arrived at St. Thomas, and dur- 
ing the voyage, was armed, or in a condition to commit 
hostilities, in order to find the defendant guilty ; but that, if, 
when she left Baltimore, the owners or equippers had no pre- 
sent intention of using her as a privateer, but intended to go 
to the West Indies to endeavor to raise funds to prepare her 
for a cruise, — or if, when she sailed, they had no fixed intention 
to em'pUyy her as a privateer, but only a wish so to employ 
her, the fulfilment of which depended upon their ability to 
raise funds for the purpose of arming and preparing her for 
war, — then the defendant was not guilty; that the offence 
charged consisted principally in the intention with which the 
preparations were made; that it was necessary that it should 
be found to have existed before she left the United States, 
and must be a fixed intention, not conditional or contingent, 
depending on some future arrangement ; that it was a ques- 
tion exclusively for the jury, and the material point decisive 
of the question was, whether the adventure was of a commer- 
cial or a warlike character, — thus recognizing the distinction 
taken in the first-cited case of the " Santissima Trinidad." 
It was further decided, that " collectors are not authorized 
to detain vessels, although manifestly built for warlike pur- 
poses, and about to depart from the United States, unless 
circumstances shall render it probable that they are intended 
to be employed by the owners to commit hostilities against 
some foreign power at peace with the United States, — thus 
allowing all the latitude necessary for commercial purposes ; " 
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but that, if the intention exited when she aaHed, the d^eat of 
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purge the offence, — it Twt being necessary that the intention 
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V. 



CONDUCT OF THE UNITED STATES AND OF ENGLAND. 

We have, thus an entirely authoritative and well-defined 
exposition of the construction put upon the law of nations, in 
regard to the duties of the United States as a neutral nation, 
by its Executive Government, its Legislature, and its highest 
Judicial tribunal ; — that the discharge of these duties is not 
to be limited or influenced by any selfish interests, nor by 
any tenderness towards our own citizens, but that they are 
to be fulfilled upon the broadest principles of disinterested 
good faith and upon the highest principles of honor. 

We find, that, in the beginning of our national career, the 
Executive Department, proceeding only upon the law of nations 
and unaided by legislative enactments, under the guidance 
of him who more than any other is venerated as the Pounder 
of the Bepublic, established that system ^f perfect and impar- 
tial neutrality and non-interference with other nations, which 
was the pole-star of our foreign policy, and we trust will ever 
continue to be so ; — that it held, that the law of nations not 
only prohibits the rendering of assistance by organized arma- 
ments to a belligerent at war with a power in friendly relations 
to us, but requires of the neutral government careful and 
Jealous caution to prevent the inception and preparation of amy ; 
— that it caused vessels, suspected of being intended for such 
purposes, to be arrested and detained, and the completion 
of their designs to be frustrated ; — that it restored to the 
original (British) owners, prizes captured by armed vessels 
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fitted oat in ports of the United States, which had eluded its 
TigilaDce ; and held itself responsible to make indemDitj for 
others which it coald not restore. And all this, thongh the 
belligerent complaining, or claiming protection, was our reoent 
oppressor and adversary in deadly^ war, and his enemy, in 
whose behalf these enterprises were undertaken, had been 
our earnest and faithful friend and ally in the struggle against 
him, imposing upon us the debt of the profonndest national 
gratitude. 

We find, that the Legislature, sympathizing with the Execu- 
tive in these lofty views of national duty, and, listening to the 
complaints and apprehensions of England, came promptly 
to its aid, and armed it with a stringent code of laws, not 
only for the punishment, bat for tfte effectual preventioK, of 
violations of onr neutral obligations, — a code so ample and 
satisfactory, that, with some few amendments snbsequently 
made, it was afterwards sabstantially adopted by the English 
Government as its own. 

And, finally, we find, that the Judiciary, in the same spirit, 
have construed and applied both the law of nations and the 
Neutrality Acts upon the broadest principles of good &ith, in 
favor of all nations (the weakest aa well as the strongest), 
and with anflinching severity upon onr own citizens ; estab- 
lishing it as a crime^against both the law of nations and our 
statutes, — not only to send from an American port a vessel 
equipped and armed aa a privateer or vessel of war, immedi- 
ately to prey upon the commerce of a friendly belligerent, un- 
der a commission already on board when she sailed, or put 
on board on the high seas or at a neutral port, — bat also 
a crime to send out such a vessel to the enemy of that bel- 
ligerent, although going under our own fiag in the gnise of 
a mercantile adventure, with no design to commit hostilities 
on her passage to hie port, nor until after having been commis- 
sioned there and while sailing under his fiag (provided that 
she left our port on a contract of sale with the enemy, or with 
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a fixed intention on the part of her owners so to nse her) : — 
and not only thus ; but a crime against the statute, to send 
from a port in our country, to the enemy of such belligerent, 
a vessel unarmed^ and in no preparation to commit Jioatilities, 
and with no expectation of committing any until after her arri- 
val in such enemy's port, and her being equipped and armed 
and commissioned there (if such fixed intention to have her 
BO equipped, armed, commissioned, and used, existed at the 
time of her departure from the United States) : — and not 
stopping there ; but a crime also, to commence the preparation, 
equippin^y or Jitting 6iU of a vessel for such hostile purpose, 
with the Jloced intent so to use her, although such prepara- 
tion be not completed, and no injury be inflicted upon any 
one ; — the fixed intent, proved, and coupled with any act done 
in furtherance of it, being held to taint both the vessel and 
her owners with the crime, and to expose these to the pains 
and penalties of the law, for its perpetration, and the vessel 
to confiscation. 

Such is the construction put by the Executive and Judicial 
departments of the Government of the United States upon 
the law of nations, and upon our Enlistment Act corresponding 
with that of England, and such are our nation's understanding 
and practical performance of her duties as a neutral, alike to 
the most powerful and to the weakest of nations. By requisi- 
tions upon her public oflScers faithfully to fulfil their duties of 
inquiry and observation, and by such a construction of the 
Enlistment Act, she is not only enabled to punish breaches 
of her neutrality already consummated in wrongs done to a 
friendly nation, btd essentially to prevent them ; to interpose, 
and frustrate the incipient attempt to violate her laws ; to nip 
it in the bud, before it shall have brought forth the bitter 
fruits of national jealousy, alienation, and resentment, — to 
end, perhaps, in the dire calamity of war. 

How striking the contrast between this construction of a 
law, and of duty under it, — enabling the Government at once 
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to place its hand upon the vessel and her offending owners on 
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V0U8 ; — and the perfect impunity, not only from legail inter- 
ference, but from any rebuke in public opinion, (if not in<feed 
the extensive public approbation with which all this has been 
done,) — will constitute a conspicuous page in history upon 
England's sense of neutral faith in the latter part of the niiie- 
teenth century, and not the less as in contrast with the good 
faith exhibited by the United States towards her, in her hour 
of need, in earlier portions of it ; to say nothing of her seem- 
ing insensibility to the duties and honorable observance of 
reciprocal obligation. 

There can be no doubt that the Neutrality Laws of England 
would afford a perfectly effectual remedy against any such 
violations, or intended violations, of neutral relations, if they 
should be administered and applied in the manner in which 
precisely similar laws always have been and are applied 
in the United States. 

Another very important English statute, bearing upon the 
subject of her ability to protect the United States from these 
piratical plunderers and destroyers (issuing from her ports, 
and furnished with their crews and means of destruction from 
her workshops and naval reserves), if she had the disposition 
to do so, is the Act of 17 and 18 Victoria,^ chap. 104, being 
the Merchants' Shipping Act, which, in sect. 103, provides as 
follows : — 

*' If any person uses the BrUiah Jlag and assumes ihe British 
national character on board any ship owned in whole or in part 
by any person not entitled by law to own British ships, for 
the purpose of making such ship appear to be a British shipj * 
such ship shall he forfeited to her Majesty, unless such as- 
sumption has been made for the purpose of escaping capture 
by an enemy or by a foreign ship of war in exercise of some 
belligerent right, 

" And, in order that the above provisions as to forfeitures 
may be carried into effect, it shall be lawful for any oommis- 
sioned officer on full pay in the military or naval service of 
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her Majesty, or any British offiixnr of customs, or any BriUah 
cormdar officer, to seize and detain any ship which has either 
wholly, or as to any share therein, hecome subject to forfeiture 
as aforesaid, and to bring her for adjadioation before the 
High Conrt of Admiralty," Ac, Ac. 

And section 4 proyides, that no such officer shall be civilly 
or criminally liable for any seizure made on reasonable 
groQuds. 

Now, it is notorious that many, if not most, of the captures 
of the merchant vessels of the United States have been made 
by the rebel privateers under the British flag, used to decoy 
them within reach, or to prevent their attempting to escape ; 
and that in some, if not in numerous, cases this flag has been 
kept flying, not only when guns were fired, but until after the 
capture was completed. Yet these same privateers have 
entered Snglish ports, where these &cts cannot but be well 
known, and perhaps with the victims of their deception on 
board ; but, instead of being seized and brought to trial by 
her Majesty's military or naval officers on full pay, or her 
vigilant officers of the customs, they have been received by 
them with military and naval salutes, and their officers have 
been feasted, and^treated with the most distinguished consid- 
eration, — as great as could be accorded to her Majesty's most 
friendly allies. These vessels are still liable to forfeiture ; and 
greater confidence might be felt in England's intention to 
preserve an impartiai neutrality, if, instead of saluting, feasting, 
and complimenting those who thus abuse her flag in order to 
•entrap the citizens of a friendly nation in treaty with her, she 
would require her officers to administer her laws made for 
•their protection, instead of thus affiliating with the violators 
of those laws. It may be a serious question for future settle- 
ment, whether the implied permission of such prostitution 
of the English flag to the injury of a friendly nation, deduci- 
bie from the &ilure to enforce her own laws made to prevent 
it, is not in itself a just cause of complaint as a substantial 



ENGLAND AND THE UNITED STATES. 41 

violation of the impartial neutrality demanded by the law of 
nations. 

Having thus considered the law of nations, and the muni- 
cipal laws of England and America, touching their mutual 
relations as neutrals, and the history of those relations up 
to the commencement of this Rebellion, it remains to ex- 
amine the manner in which they have been regarded by 
England in this struggle. It is needful, however, to premise 
another important law of nations, which, though it has no 
peculiar relation to neutrality, is important in its application 
to this inquiry, and about which there is no controversy ; 
namely, that the flag of a nation extends her municipal laws 
and jurisdiction wherever it lawfully waves, excepting while 
within the territorial jurisdiction of a friendly foreign power : 
so that a vessel on the high seas, or anywhere not within 
such local jurisdiction; and all persons and things on board, 
of it, are under the government and protection of such 
municipal laws (unless these laws be in terms otherwise 
limited), and are liable to punishment or forfeiture for any 
violation of them, precisely in the same manner as they 
would be if the vessel were in one of her harbors. 



29 August, 1863. 
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The most conspicuous of these cases, and the ones that 
constitute the best test of the doctrine contended for in 
England; are those of the '' Alabama " and the '' Georgia ; " 
and; fortunately, about them the facts seem to be indis- 
putable. 

The " Alabama," a very powerful war-steamer, was built by 
Mr. Laird, a member of the House of Commons, at Birkenhead, 
opposite to Liverpool, on a contract with agents or o£E[cers in 
the rebel service, or persons perfectly well known by him as 
designing her for that service. It was commonly reported 
(and no contradiction is known to have been made), that she 
was built in part, if not wholly, by a subscription of British 
merchants and capitalists. 

After she was launched, and while fitting for sea in the 
port of Liverpool, the American Minister, on the 23d of June, 
caUed the attention of Earl Russell to the fact, that she was 
believed to be fitting out for the especial and manifest object 
of carrying on hostilities by sea, and was to be commanded 
by an insurgent agent. On the 25th, Earl Russell referred 
the matter to the proper department ; and, on the Ist of July, 
the commissioners reported, that '' there toaa no aUempt on the 
pa/ri of her builders to diaguiaej tohat was most apparent^ 
that she teas intended for a vessel of war ; " '' that she had 
several powder-canisters on board/^ but, " as yet, neither guns 
nor carriages ; " that the current report was, " that she had 
been buiU by a foreign government, which was not denied by 
.THE Messrs. Laird, but that they did not appear disposed to 
reply to any questions respecting the destination of the vessel 
after she should leave Liverpool ; " that they, the commis- 
sioners, had no other reliable information ; and that, having 
referred the matter to their solicitor, " they concurred with 
him in opinion, that there was not sufficient ground to warrant 
the detention of the vessel, or any interference on their part." 
(Mess. & Doc. 1862-3, pt. i. pp. 128-130.) 

Mr. Adams caused further evidence to be collected, and 
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procured the written opinion of an eminent lawyer, one of 
the Queen's counsel, (in which he stated, that '' it appeared 
difficult to make out a stronger case of infringement of the 
Foreign Enlistment Act, which, if not enforced on this occa- 
sion, is little better than a dead letter,") and transmitted 
them to Earl Russell, again urging the arrest of the vessel. 
(Mess. & Doc. 1862-3, pt. i. pp. 149-153). But, before any 
effort to arrest her, she had sailed. The delay in making the 
arrest was attributed to a sudden malady of the Queen's 
Advocate, which made it necessary to call for the opinion of 
other persons ; and this had not been received until after the 
vessel had departed. (Mess. & Doc. 1862-3, pt. i. p. 163.) 

Earl Russell afterwards informed Mr. Adams, that orders to 
arrest her had been sent to Queenstown and to Nassau. She 
took good care, however, not to go to either of those places, 
and NEVEB since has been there ; the reasons for which, until 
better known, may well be imagined. She left Liverpool wUh- 
out any register or dearanoe. The want of them is conclusive 
evidence that she did not leave England as a British vessel, 
or as entitled or designing to be so accounted (however largely 
British merchants or capitalists might be interested in her), 
but as in the service of a foreign government. Off Point 
Linas, she received an addition to her crew of about fifty men 
from an English vessel, and proceeded directly to Terceira, a 
Portuguese island, one of the Azores. She was there joined 
by the British barque " Agrippina," which had brought from 
the Thames the principal part of her guns and stores. While » 
these were transhipping on board the '' Alabama," the Portu- 
guese authorities interfered to prevent such an abuse of a 
neutral port, but were told that the " Alabama " was merely 
relieving the '' Agrippina," which was in danger of sinking. 
Soon afterwards, the English steamer ''Bahama" arrived direct 
from Liverpool, whence she had cleared as for Nassau, with 
Captain Semmes and fifty additional men, and the residue of 
the guns and stores. Upon this, the Portuguese authorities 
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peremptorily ordered them all off. They went to a remote and 
secluded part of the coasti where they completed the tran- 
shipment. Captain Semmes then took command of the '' Ala- 
bama/' ran up the rebel flag in place of the ensign of England 
(which till then had floated over her), read his commission, and 
launched forth on his cruise for the plunder and destruction 
of American commerce. The case of the "Virginia/' or 
** Oeorgia/' is understood to be substantially similar, except- 
ing that the place of rendezvous was at some agreed point off 
the coast of France. 

If this be neutrality, what is war, or complicity in war? 
If an English-built, English-armed, and English-manned vessel 
of war can be thus furnished to a belligerent by English 
subjects, from English ports, and under the English flag, 
fully completed for her work of devastation, to be launched at 
once upon the commerce of a friendly nation in alliance with 
England (wiihoiU {he ship or the arms or the men having been 
in any other than English ports, or under any other oontrcUing 
jurisdiction than thai of the English Jlag^, and not be accounted 
a violation of the laws or duties of neutrality, what is neu- 
trality but a name ? or what such pretended neutrality but 
war in disguise? Far better would it be for the honor of 
England, if she intends to maintain this position, at once to 
abandon the pretence of neutrality, and avow herself the ally 
of the insurgents ; or to disclaim it as a national obligation, 
and abolish the Foreign Enlistment Act from her Statute- 
book. 

Happily, we are not constrained to believe that such a doc- 
trine will be eventually recognized by her judicial tribunals, 
or her honest and intelligent people, however apparently sanc- 
tioned by those now in authority in her national councils, or 
by some of her ship-builders, merchants^ and capitalists, ready 
to aid in the plunder and destruction of the commerce of a 
friendly people, and to endanger the peace of two great 
nations, if only it be for a valuable consideration. 
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As above 8tated| it is universally conceded, that the fitting- 
out of vessels of war in a neutral port, for hostilities against a 
friendly belligerent, is, by the law of nations, a breach of neu- 
trality. If, then, the '^ Alabama " had sailed from Liverpool in 
the condition in which she left the coast of Terceira, there 
could be no question that such a violation had taken place. 
But it is contended, that, as the combination of the arms, am- 
munition, and crew, with the ship, did not take place within 
any port of her Majesty's kingdom or dominions, the case 
does not fall within the law of nations or the Foreign Enlist- 
ment Act ; and Chief-Baron Pollock, in pronouncing judgment 
in the case of the "Alexandra," volunteered the opinion, 
that, if the "Alabama'' sailed without her armament and 
crew, and they were united with her elsewhere, she would 
not be considered as within the provision of the act. It 
does not appear, however, that the learned judge had knowl- 
edge of the facts, and of the inception of this combination 
on the soil of England in the manner above stated ; or that, 
upon knowledge of them, he would have uttered such an 
opinion: for on what principle does the case, as it stands, 
differ from that which would have been presented if the union 
had taken place in the port of Liverpool ? Bvery act done, 
from the laying of her keel to the consummation of her equip- 
ment as a ship of war on her war path, was commenced in 
JSngUzndf on English soil; was inchoate there; and only com- 
pleted elsewhere ; and, even there, was so completed under the 
municipal jurisdiction of her national Jlag, The intention was 
formed on English territory ; the essential acts of building 
the ship, of making and preparing the arms and ammunition, 
of shipping them, and of engaging the crew, were aU done 
there; and the transportation to the place of union was the 
only act remaining to be done. 

It seems trifling with aU sound principles of jurisprudence 
and good faith to say, that deeds of this description were not 
done in England because their final object was not attained 
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on her soil ; though even that was attained under the pro- 
tection of her flag. If the combination had taken place at 
the mouth of the Mersey, or anywhere one foot within a 
line three miles from the English coast, the violation of neu- 
trality would be undeniable. But can it in principle make 
any difference (all the antecedents and the hostile intents and 
objects being the same, and all the acts designed for the 
end being thus in process of completion, and with no inter- 
vening foreign jurisdiction), whether it be made a few feet 
within, or a few feet without, that line ? And, if not, what 
real difference can the addition of a few miles make, no foreign 
jurisdiction intervening ? 

But it is not upon general principles only, however obvious, 
that the decision of this question must depend, nor upon any 
judicial judgment which England can ignore. Her greatest 
judge. Sir William Scott, the pre-eminent expounder of the 
law of nations in its application to maritime cases, whom all 
the world holds in respect, has determined it in the case 
alluded to in the second of these articles (pp. 7, 8) ; in which 
case it was decided, that a capture on the high seas of a 
vessel belonging to a friendly belligerent, made by the boats 
of .her enemy from a cruiser lying within neutral territory, 
was illegal and void, as constituting a breach of neutrality. 
(^Tivee Ckbroeders, 3 Robinson's Bep. 162.) 

In that case, four Dutch ships had been captured by the 
boats of a man-of-war of the enemy, lying within the territorial 
limits of Prussia ; and the Prussian consul claimed restitution, 
on a suggestion that it was a capture made within the protec- 
tion of the Prussian territory : he contending, that although 
the act of capture itself might not take place within the neu- 
tral territory, yet that the ship to which the capturing boats 
belonged was actually lying within the neutral limits ; and 
therefore, that, wherever the place of capture might be, the 
station of the ship was in itself sufficient to affect the legality 
of the capture. 



48 NEUTBAL BELATIONS OF 

The opinion of that great jndge is in laogaage bo explicit 
and compreheQBJTe, so remarkably pertinent to the esse 
onder consideration, and so instructive, that it must be given 
in full ; although the doing so may seem to extend this article 
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a vessel lying at two miles' distance, or whether I send out a 
boat armed and manned to effect the very same thing at the 
seune distance 7 It is, in both cases, the <]irect act of the 
vessel lying in neutral ground. The act of hostility actually 
begins, in the latter case, with the launching and manning 
and arming the boat, that is sent out on such an errand of 
force. 

" If it were necessary, therefore, to prove that a direct and 
immediate dd of hostility had been committed, I should be 
disposed to hold, that it was sufficiently made out by the facts 
of this case. But direct hostility appears not to be neces- 
sary; for whatever has an immediate connection with it is 
forbidden. You cannot, without leave,, carry prisoners or 
booty into a neutral territory, there to be detained, because 
such an act is an immediate continuation of hostility. In the 
same manner, an act of hostility is not to take its commence- 
ment on neutral ground. It is not sufficient to say, it is not 
completed there. You are not to take any measure there 
that shall lead to immediate violence ; you are not to avail 
yourself of a station on neutral territory, making, as it were, 
a vantage-ground of the neutral country, — a country which 
is to carry itself with perfect equality between both bellige- 
rents, giving neither the one or the other any advantage." * 

Now, the fitting-out of a vessel of war, to be used in hos- 
tilities against another nation, is confessedly a breach of 
neutrality, because virtually an act of war. And if, as this 
case decides, '' no proximate acts' of war are in any manner 
to be allowed to originate on neutral ground," by what logic 
can it be argued, that the inception and entire preparation of 
all the dements of a ship of war on neutral ground, and the 
sending them forth under the neutral flag, to he united on 
the high seas, for the immediate prosecution of hostilities, are 
not proximate acts of war so originating? And if sending 

* The Italics, in this Opinion, wn by the Court. 
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out boatB to effect a capture bejood the territorial limits is 
" in itself an act directly hostile (not complete indeed, bui 
iTuJuxUe, and dothed toith oQ the (Aaractera of AodUity "}, how 
can it be mKintained, that sending oat a vessel entirely pre- 
pared to receive all her implements and means for war, and 
the sendiDg of these in other vessels, to be united at a given 
place on the high seas, there to be employed at once in hostili- 
ties, are not " inchoate acts, clothed with all the characters of 
hostility"? If the vessel herself were, by means of her cod- 
stmction, enabled to commit hostilities, and should commit 
them on her way to the place of rendezvoos, or if the vessels, 
each carrying a portion of her intended armament, were so to 
commit them, — in pursuance of a previous intention so to do, 
if opportunity should occur, — each case would be one of 
undeniable breach of neutrality. And how can their doing' 
BO in combination on the high seas, in pursuance of such 
intention, be any the less a violation of it? The illustra- 
tion of the shot fired from a ship in a nentral station, upon 
a vessel lying outside, is so perfectly in point, that further 
illustration seems entirely superfluons. 

But the great doctrine of this case goes far beyond what is 
necessary to prove, that the finishing of these vessels was an 
undeniable breach of neutrality. The Court, after deciding 
that the transaction complained of was a direct and immediaie 
act of hostility, if that were necessary to be proved, pro- 
ceeds to decide, that " direct ho8t3iiy appears not to be neces- 
sary, for tehaiever has an immediaie oonnedion with it ie 
forhidden ; " and that " an axi of koslUily is not to take its com- 
mencement on neittrcd ground. It is not su£Bcient to say, it 
pleted there. You are not to take any measure 
ehaU lead to immediate' violence." If, then, the 
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to be taken to her, must constitnte a commencement of it. 
It falls, indeed, very little short of a perfect consummation 
of it; and all the acts are measures intended for, and so 
leading to, immediate violence. If any one of these vessels 
had sailed from Liverpool fully armed and equipped, but 
with no intention to commit hostilities until after reaching 
the longitude and latitude of the appointed place of rendez- 
vous on the high seas, such postponement of the intention 
could not relieve her from the charge of a breach of neu- 
trality when she sailed. And what diiSerence can it make, 
whether she arrived there thus equipped, or under an ar- 
rangement to receive her equipment, also made in England, 
and sent out in English vessels, to join her there, and there 
to commence hostilities ? The intent, the purpose, and the 
consequences are precisely the same in both cases. 

The Court, in pronouncing the opinion in that case, pro- 
ceeded to say, " You are not to avcuH youradf of a staMon on 
netdral territory , making^ as it were, a vantage-ground of the 
neutral country, — a country which is to carry itself with 
perfect equality between both belligerents, giving neither 
the one or the other any advantage." If the Ministers and 
judicial tribunals of England were under the inspiration of 
such doctrines as these, we should have less cause for present 
complaint or future apprehension. 

3 Septembeb, 1863. 
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THE "ALABAMA," THE " GEOBOIA," AND THE "FLOBIDA." 

The caaeB of the " Alabama " and the " Georgia " have thus 
far been conaidered by themaelves, becanse of the pecnliar 
circtimetaQCQB by which they are distingaiBhed (as being 
completely equipped ships of war while under English jnris- 
diction), and which, independently of the principles and 
arguments applicable to the cases of the " Florida " and 
the " Alexandra," constitute them, as is belieyed, palpable 
breaches of nentrality, not only according to American decis- 
ioDS, but to a leading one in England, and to the most obvions 
application of ^miliar rules of the law of nations. It is to be 
home in mind, however, that they fall Btill more clearly within 
the principles and rules (now to be considered) applicable 
to the case of the " Florida," the &cts of which seem, upon 
first impression, of a less decisive character ; and that the 
same reasoning which leads to the conviction, that the latter 
presents an instance of breach of nentrality, wonld, d fortiori, 
prove the former to do so. 

The iacts abont the " Florida " are somewhat obscure, she 
being the first privateer furnished to the rebels, and more 
coDceahnent having been practised concerning her than seems 
to have been thought necessary in subsequent similar under- 
takings. Enough are known, however, to be the subject of a 
clear application of the law of nations and of the Foreign 
Enlistment Act, upon the principles and rules of law which 
. are recognized in the courts of the United States, and the 
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benefit of which in former times, when England was the bel- 
ligerent and America the neutral, the British Government 
claimed of the United States. 

This- vessel, the " Florida," was built in Liverpool as a 
gnnboat, or vessel of war, for the rebel service, pierced 
for six guns, and completely fitted in that port, as a vessel 
of war, for the reception of her armament, munitions, and 
crew, under the name of the " Oreto;" She lay there for 
some time, her character and destination as a rebel privateer 
being matters of public notoriety ; when, the American Minis- 
ter having called attention to her as a vessel designed for 
hostilities against the United States, an inquiry was ordered, 
which terminated, however, in a report which indicates it to 
have been a miserable sham. She cleared for PaUrmo and 
Jamaica with a crew of fifty-two or fifty-four men, but sailed 
direcdy to NassaUy an English colonial port in the West Indies. 
Whether she had taken in her armament and cargo on the 
English coast before she arrived at Nassau, or received them 
there, is uncertain, the evidence being conflicting. The col- 
lector at Liverpool represented, in his written answer to the 
inquiry ordered, that it was reported that she was to receive 
her armament at Nassau, where it* had been sent in another 
vessel ; thus indicating the general, not to say official, knowl- 
edge of her character and destination. 

She arrived at Nassau, and was temporarily arrested ; but 
f soon sailed with her armament and a cargo of munitions of 

war for Mobile ; which port she succeeded in entering, and 
• from which she afterwards emerge(j[ upon the career of devas- 
tation in which she has been so signally successful. When 
i she changed her name, or the commander received or read 

his commission on board, does not appear ; nor is the time of 
either material, as will presently appear. 

The main facts in this case, material for immediate consid- 
eration, are, that she was built in England as a vessel of war 
for the rebel service^ and sailed from the coast of England, or 
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from ona of her colonial porta, armed and wholly or in part 
manned as a privateer, for a rebel port ; whence, after having 
landed there a cargo of mnQitionH of war, she sailed on her 
cniiae. 

The prominent facta in each of the cases of the "Alabama," 
the " Georgia," and the " Florida," appear to bring it so 
clearly within the letter and the spirit of the Foreign Enlist- 
ment Act and the law of nations, aa a gross breach of neu- 
trality, that it seems snperfluons to addnce further argument 
in illustration of this. 

If the persona who bailt these vessels, or procured them 
to be bnilt, in England, and to be fitted in all points for sea 
as shipa of war (excepting their armaments and crews), in- 
tending them for the rebel service j who procured their 
armaments and munitions of war there, and engaged their 
crews there, in whole or in part, with the above intent ; and 
who then united them on the high seas, while still under the 
English flag, to launch instantly upon their hostile expedi- 
tions, — were not persona who, within any part of her Majes- 
ty's dominions, " equipped, furnished, fitted out, or armed," 
" or procured to be equipped, furnished, fitted oat, or armed," 
" or aided, or assiated, or loere concerned in, the equipping, 
furnishing, fitting out, or armiug,.of any ship or vessel, with 
the intent or in order that such ship or vesad should be em- 
ployed in the service" of a foreign power, " with intent to 
cruise and commit boatilitiea " againat any other power, with 
which " her Majesty was not then at war," — then it would 
seem difficult, if not impoasible, to frame any deacriptiou that 
would embrace them, and the Statute would seem little bet 
ter than a worthleas, empty pretence. 

It is worthy of notice, that, in the American Statute, the 
words are, " fitted out and armed," and " fitting out and 
arming," &c. ; and it is reasonable to suppose, that the 
substitution of the word " or " for the word " and " in this 
passage in the English statute, which was enacted subse* 
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quently to that of the United States, was intended to obviate 
any construction requiring both fitting out and arming. 

As before remarked, in the Court of the United States it 

has been emphatically decided, not only that the vessel need 

not be completed, or armed, or prepared for war, within the 

territory of the United States, in order to constitute an iui- 

fraction of the Foreign Enlistment Act, but that, if she sailed 

withotU being armed, or at all prepared for war, and in no 

condition to commit hostUitiea while on her way to her port of 

destination, the owners or equippers intending, when she 

sailed, that she should thereafter be employed as a privateer 

in the service of a foreign people to commit hostilities 

against the subjects of a power at peace with the United 

States, it constituted a violation of the statute. Under this 

clecision, it is manifest that any one of the three vessels above 

named would be adjudged guilty of such a violation at the 

moment of sailing, even though she should not have a gun or 

any fighting crew on board, nor intend nor expect to procure 

any until after arrival at a Confederate port. 

But we are not obliged to rest on American decisions only; 
for (although none upon this point appear to have been 
made in the courts of England until the recent one in the 
case of the '^Alexandra," from which an appeal has been 
taken, and which, therefore, is of no present authority) tlib 
political history of England upon the subject (referred to. in 
the Third Number of this series of papers), and the recent 
conduct and language of her Ministers, seem to show a simi- 
larity of construction of the law and of neutral duties undier 
the Foreign Enlistment Act. And, as these questions pertain 
quite as much to the domain of politics as to that of judicial 
decision, the practice of the Government may well be ac- 
counted a satisfactory exponent of the doctrine by which 
they are to be solved, and especially so where such practice 
has been coincident in the two nations between which the 
questions arise. 
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Now, from this histoty we learn, that, as &r back as the 
years 1793-91, England invoked the interposition of onr 
National Governoieut to prevent the fitting-out of privateers 
for the service of FrEuice in the war then pending between 
them ; that our Foreign EulistmeDt Act was paesed in con- 
sequence of that application, in order to enable our Qovem- 
ment faithfully to fulfil onr neutral obligations (which Act, 
subsequently amended, was afterwards adopted almost verba- 
tim by England, showing an entire aimilarity in the views of 
the two Governments upon the subject) ; and that England, 
in 1854-55, when at war with Buasia, claimed of the Govern^ 
ment of the United States the application of her Enlistment 
Act in accordance with the construction put vpon it by the 
courts of the United States, and this to a merdiani vessel, not 
buUt for war, nor armed, nor equipped, nor in process of being 
JUted out, as one, any further than being gu]}posed to have taken 
a few guns into her hold; thus showing, that, np to that 
period, England understood neutral obligations and duties 
under the Foreign Enlistment Act precisely as they had been 
always understood and practised in America. 

And, in these very cases of the " Florida " and " Alabama," 
we find that the English Government, acting under the ad- 
vice of its professional counsel, ^ve orders for the arrest of 
the one in Nassaa, and the other in Liverpool (thougli too 
late to be of service} ; thus proving, that it is not, in the 
opinion of the law-officers of the Crown, essential that the 
vessel should be fitted out, equipped, and armed before leav- 
ing port, in order to bring her within the provisions of the 
act. 

Now, npon these facts and these principles of law, we 
maintain, that each of the vessels was, and, ever since she 
left England, has continned to he, and now is, subject to 
seizure and confiscation for violation of the law of nations and 
of the English Foreign Enlistment Act, in every port within 
her territorial jurisdiction in which suc^vessel has been, or 
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now 18, or in which she may arrive, nnless exempted by the 
limitation contained in the 10th section. 

It is important to bear in mind, that, in order to prove a 
vessel subject to forfeiture, it is not necessary to convict the 
builder, or the party fitting out and arming her, of any viola- 
tion of the Act ; for, if each of the parties thus concerned could 
be shown to be innocent of intending her use in hostilities 
against the friendly belligerent, and to have furnished or 
executed his portion of the work as a fair mercantile trans- 
action, untainted with any such design, — nevertheless, if the 
parties for whom the work was done or the materials were 
furnished, or if those who owned her when she was about to 
sail from England, had such intention, the crime attached to the 
veasely and she became subject to forfeiture as if herself guiliy 
of it. If, therefore, it could be shown that Laird, the builder 
of the '' Alabama," and Miller and Sons, the builders of the 
" Florida," and Fawcett and Co., the engineers and iron-found- 
ers who furnished their engines and guns, were innocent of 
any intention to have these vessels used in hostilities against 
the United States, the use actually made of them would con- 
clusively prove that the owners for whom they were built and 
armed had that design, and it would thus render the vessels 
subject to forfeiture at the time of sailing, although the real 
owners might never be discovered. 

But it may perhaps be contended, that, if these vessels 
were guilty of breaches of neutrality when starting upon 
their respective cruises, which might have subjected them 
to forfeiture if seized at that time, yet the oflFences were 
deposited at the end of those first cruises ; and, conse- 
quently, that they ever since have been, and are now, 
exempted from any such liability. 

To this, however, it seems a satisfactory answer to say, 
that, in the cases of the " Alabama " and the " Georgia," which 
have never entered any rebel port, nor been within any terri- 
tory under the rebel iprisdiction, the cruises upon which they 

• 8 



58 BECTSAL BELATIOfaS OF 

origmUj started have neTer ended or been so terminated. 
An their entries into neotral ports bare been for brief and 
temporaiy porposes, for supplies and refreshment, lo enable 
(hem io continue their emieee; and thej have nerer been 
in any port with any design of snch termination. If insur- 
ance had been effected (as probablj was done by some of 
the British owners} on either vessel when she sailed^ ** during 
her eruieej^ or ^ during the croise on which she is about to 
safly" it is obvious that such temporary resorts to neutral 
ports for refreshment or repairs could not be accounted any 
termination of it. 

In the case of the ** Florida,'' this point, however, might be 
made with more appearance of reason by claiming that her 
first voyage had terminated at MobOe, where, as is supposed, 
her name was changed, and her character as a privateer 
openly avowed. But, as she was tainted with the intention 
of crime when she sailed from Liverpool and Nassau, and 
went to Mobile, not for the purpose of terminating that 
offence, but merely to land her cargo, and to acquire more 
effectual means for its perpetration, such temporary delay, 
or rather interposition of a port, for obtaining' greater effi- 
ciency, ought not in principle to be accounted any depositing 
of the original defence. 

Happily this point is not left in doubt, if the decisions of 
the Supreme Court of the United States upon this branch 
of national law are entitled to the respect and confidence 
professed for them abroad as well as at home. It was the 
main point in the case of the ^ Gran Para '' (7 Wheat. Rep. 471) 
above cited (No. IV., pp. 29-31, to which the reader is referred), 
in which the facts were more favorable for such a defence than 
those of the '^ Florida ; '^ and in which the Court, in passing 
judgment upon it, used the indignant language before quoted, 
that the doctrine, that the vessel could be thus " purified 
from every taint contracted at the place where all her real 
force and capacity for annoyance mre acquired, would 
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indeed be a frauduUnt TieutralUy, disgraceful to our own 
Government, and 0/ which no nation would be the dupe" 

This case is also directly decisive of the point, if should it 
be ipade, as above suggested, in behalf of the '' Alabama" and 
the " Georgia," and if it be thought deserving of further con- 
sideration than has already been given to it. 

If, then, those vessels are privateers only, it is not per- 
ceived why the English Government has not a perfect right 
to seize and confiscate them whenever they come within her 
jurisdiction. What may be her obligations to do so, will 
presently be considered. 

5 Septembeb, 1863. 
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vin. 

ENGLAND'S POSITION IN RELATION TO THE REBEL FBIYATEEBS, 
OR SHIPS OF WAR^ AND THE SUPPRESSION OF THEIR DEPRE- 
DATIONS. 

But it may be contended, that if these vessels, when priva- 
teers only, are thns subject to seizure and confiscation in any 
British port in which they may be or arrive, yet, if any one 
of them is sailing under a commission from the rebel authori- 
ties as a public or national ship, she is exempt, the insur- 
gents having been acknowledged as a national belligerent. 

It is true, that, in the intercourse of nations, a distinction 
exists between public and private ships of war, in regard to 
the consideration to be given to them by foreign governments 
when within their respective local jurisdictions. This point, 
also, was raised and passed upon by the Court in the prolific 
case of the ^^ Santissima Trinidad," among the many other points 
not material for the decision of the case. The capturing ves- 
sel had been sent out to Buenos Ayres for sale, as a mercan- 
tile adventure, and purchased of the original vendees by the 
Brazilian Oovernment. But no bill of sale to the latter was 
produced ; and the question raised^ principaUy upon that de- 
fect in the evidence, was, whether, notwithstanding this defect 
of proof, her character as a public ship was established by 
the production of her commission as one. The Court ruled 
that it was so ; — " that, in general^ the commission of a public 
ship, signed by the proper authorities of the nation to which 
she belongs, is complete proof of her national character ; " — 
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that, " so far at least as foreign courts are concerned, it imports 
absolute verity, and the title is not examinable ; " — and that 
" the property must be taken to be duly acquired, and cannot 
be controverted," this being " a rule founded in public con- 
venience and policy." And, upon the facts in that case, the 
rule, and the application of it, seem alike reasonable, — it being 
one in which no question existed^ between the neutral and the 
belligerent, as to the lawfidneaa of the title by reason of any mo- 
lotion of the laws of the neiUral in obtaining it, but only a ques- 
tion between the belligerent claimant and the captor upon the 
technical form of proof. But it surely would be carrying this 
doctrine altogether too far, to maintain that it binds the neu- 
tral nation to respect a title because so vouched, when it was 
obtained by the captor in gross violation of her own laws, or 
in defiance of her obligations to the other belligerent, expos- 
ing her to complaint or reclamation ; and still more so, when 
such violation and exposure were not by a merely temporary 
intrusion upon her territory, and when not the title only, but 
the whole ship, armament, and crew, were procured by an un- 
lawful appropriation of her military resources and an illegal 
tampering with her own subjects. If the vessel, for which 
sanctity of title as a public ship was thus claimed, had been 
one belonging to the neutral, forcibly taken on the high seas, 
to be converted into such foreign public ship under a commis- 
sion in the hands of the captor, and had afterwards arrived in 
one of her ports, whether by choice or necessity, it would 
seem absurd to contend that the neutral was precluded from 
reclaiming it because the commission was conclusive proof 
that the title had been lawfully obtained. And it is not per- 
ceived why the same reasons do not apply with equal force 
to denial of the right of a neutral to confiscate a vessel, to 
which the belligerent, claiming it, could have no title but that 
acquired by contravention, and in fraud, of her own laws and 
of her obligations to other parties, — the breach of which 
laws attached to the vessel the right of confiscation from her 
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birth. Snrely, to carry this doctrine of the inviolability of a 
commiaaion, as proof of title, to such an extent, wonld be to 
convert a rule, founded in the comity of natioaa, upon the 
basis of mutual regard, and of the understood reciprocal ob- 
aervance of their respective duties and obligatiime, into a 
ahield for the violation of those duties, and for the perpetra- 
tion of offences derogatory alike to the dignity and tie safety 
of the neutral thus called npon to obey it. 

This reasoning, if correct, also disposes of another objec- 
tion which might occur, founded on the rule, that a public ship 
is exempted from the local jurisdiction of other nations ; for 
if she is not to be regarded as one, bo as to exempt the alleged 
title to her from investigation, such queation mast be tried 
in the local courts of the neutral. 

But if this doctrine be not maintainable to the extent of 
giving the judicial tribunals of a neutral nation jurisdiction 
over a national ship of war, or one entitled to similar privi- 
legea, under such circumstances, nevertheless, as this exemp- 
tion from the local jurisdiction of any sovereign power is 
founded wholly on the implied consent of such power to such 
exemption, it may be revoked or rescinded for good cause at 
any time ; and snrely no better cause could be assigned or 
imagined for its revocation, than that the ships in question 
bad been obtained in violation, not only of the rights and of 
the municipal laws of such power, and in derogation of her 
majesty, and to the endangerment of her peace with another 
nation, but were also persistently guilty of gross and defiant 
breaches of the law of nations.* 

If it be asserted, that the proper remedy of the uentral in 
such a case ia a declaration of war against the offending 
belligerent, and the capture of the vessel as prize, the an- 
swer is, that, although the neutral might have a clear right 
to take that course, she is not bound to do so, and expose 

• Th« Schooner " Exchange " v. M'Faddon >nd other*, T Crsnch'i Fep. 118. 
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whose recognition has saved them, if a 
being accounted freebooters and pirates ; 
cial interests their raids of xJevastation ap 
a friendly nation tend very greatly to proi 
stitutes certainly an anomaly in the history < 
of purely English invention in the latter ps 
century, and of which England is entitled 
Whether, under the law of nations, a vali 
acquired, or the character of a national 01 
sioned private-armed ship can be thus im] 
so circumstanced, are questions, which, it 
to be judicially determined. But, whatev' 
ion, it must be allowed, that, diplomaticall; 
state of facts has,.npon first impression, I 
sinister neutrality; and it may not be too w 
charity to surest the apprehension, that- 
'tnrned, and England were at war with the 
erate States, and the citizens of the TJnitf 
furnishing privateers and ships of war to 
merce — the masters and crews, if cap 
before an English court, might find tbems< 
near to a personal application of the abov 
naval regulations. 

But there is another and broader view, 
is to be considered, and which, if not m 
sents the honor and good laitb of England 
States in a very questionable shape. 

If the positions above taken be correct 
would be liable to seizure and coufiBcatioi 
Foreign Enlistment Act of England, nnlee 
commissions as public ships or privateer 
protected by such commissions, — then il 
immunity from seizure and confiscation 
from, and is dependent upon, her recog 
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orders given to arreat them. Upon this ground, thei 
revocation of the recognition would not on]y be p. 
justifiable, and give no reasonable cause of complaint t 
insurgents, but seems to be demE^ded by a proper sen 
self-respect, in the vindication of her own laws and o 
national majesty, and the maintenance of an honorable n( 
position toward the United States. 

There is, however, as is believed, another and much 
grave reason for the revocation of this recognition by 
land, which is demanded alike by regard for her bonot 
professions of loyalty to the law of nations, her posture 
the head of the naval powers of the world, and the false 
tion in which she is placed in fier relations to the IT 
States by the crimes of the insurgents. 

As above stated, that recognition must have been upo 
implied condition, that the rebels, as an acknowledged 
gerent, wonld conform to the law of nations as gen< 
understood, and as avowed and acted upon by Englam 
by the United States. By one of those laws, now ahnoe 
Teraally insisted upon by all nations, and entirely settle 
statute and judicial decision in England and in the V 
States, neutral goods on board an enemy's vessel are es 
from confiscation, and, although the vessel may be 
demned, the cargo is to be restored to the neutral ov 
and conversely, although an enemy's goods on boai 
a neutral vessel may be condemned as good prize, the vessel 
is not liable to confiscation, but must be restore!^ ' 

A cargo, therefore, belonging to English subji 
of an American ship captured by the rebels, i: 
to confiscation as prize of war ; but the owne 
unchanged, and entitled to protection in the san 
if it were in a neutral or English ship, excep 

I Elements of latenMti 
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States, tIlUB destroyed; — and that snch destrtiction has, in 
repeated instances, involved that of nentral property. 

It does, indeed, seem marvelions, that this gross and public 
defiance of one of the most sacred taws of war has been suf- 
fered to pass unchallenged, and without protestation, or 
attempt at suppression, by the sel&styled Mistress of the Sea, 
whose assumption of that position might reasonably seem to 
demand of her some watch and ward over the observance of 
its laws, and especially of one, of which she was the principal 
author. And this, while she knows, that from her own ports 
and by her own citizens were furnished all the means and 
opportunities for these outrages, and that they are perpe- 
trated principally by her own subjects, and often under her 
own Bag ; perpetrated, too, not in behalf of honest men 
struggling to free themselTes from tyranny or oppression, 
but by rebels seeking the subversion of the freest govern- 
ment the sun ever shone upon (of which they had themselves 
almost entire political control), in order to substitute a des- 
potism founded on chattel'«lavery. Above all, it is marvel- 
lous, that, when a word from her of revocation, or threatened 
revocation, of her recognition of them as a lawful belligerent, 
would instantly suppress these atrocities, or render their future 
perpetration impossible, — instead of uttering that word, she 
receives the perpetrators with open arms into her ports, with 
national salutes and official feastings, and with all the mani- 
festations of sympathy with their cause, and their brigandism, 
which could be bestowed upon the Bayards and Sidneys in a 
noble warfare for the dearest of human rights. 

That the rebel leaders should have the audacity to proclaim, 
and act upon, snch a system of warfare (their whole career in 
the Rebellion having been one of reckless violation of all laws, 
human and divine), is not to be wondered at ; bnt that other 
nations should acquiesce in it, can only be accounted for by 
sympathy with them, in seeming forgetfulness that ere long 
the poisoned chalice may be presented to their own lips. In 
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futare wars of England or France, whose b; 
ttie inaurgents render them coDBpicaonB as appi 
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rebels ? 
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liave prevented it, and in gross disregard of her dignity and 
defiance of her majesty as a nation ; — or is she to suffer it to 
be condoned, that the pirates may go nnscathed, and nDshorn 
of their power to depredate upon the commerce of a friendly 
nation? And will she still welcome them to her ports with 
open arms and national honors, and proffer to them all the 
fecilities for their warfere against a friend, which she cotild 
extend to the most honored and favored of allies, engaged 
in the best canse ? Alas for the pride and glory of Old Eng- 
land, the laud of onr fathers, if this be so I and alas for the 
sanctity and parity of national law, if this be the manner of 
its observance and enforcement by the Mistress of the 
Seasl* 

Having thus considered the power and opportunities which 
England has of putting an end to the rebel depredations upon 
American commerce by the use of means of which the rebels 
could have no reasonable sround of comnlaint. because founded 
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tralitj mnst be oorreBpondent also with the civilization, the 
military and Davftl power, and the resoarcee in juriBpradence, 
of the neutral nation, and that these are to be accounted among- 
her facilities for the fulfilment of this duty ; and, further, that 
she would be criminiUly neglectful of auch duty in not provid- 
ing the reasonable means which they place within her reach ; 
and, finally, that some such municipal regulations are essential, 
if not the only, means for the protection of the rights of the nen- 
tral nation irom secret or open violation, and for enabling her 
faithfully to fulfil her obligations to other nations at war. 
What defence would it be to England, France, or the United 
States, if charged with a breach of neutral obligations, or the 
sufferance of violations of the nation's neutrality by a bellige- 
rent, to plead that she had no code of laws adequate to her 
own protection, or to enable her to prevent such violations 
by other nations upon her own territories? 

It seems clear, therefore, upon principle, that the United 
States have a just right to require that England should avail 
herself of her Foreign Enlistment Act to prevent acts of 
hostility prohibited by the law of nations 
mitted within her dominions against the Un 
that a failure so to apply it should const 
cause of complaint, and might, if carried to 
and under some circumstances, justify clain 
or a declaration of war. 

This conclusion is equally clear upon re 
history of the Foreign Enlistment Acts ( 
the United States, and of the principles v 
were professedly founded. As before sbowc 
United States was passed at a time when 
position requiring the most faithful observ 
obligations towards France and England, tbei 
was done upon the applitx^on of the English 
means of en<Ming thai of the United States ^ 
ifeesedl 
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scde, whilst they did Dot forbid the making and 
ark of artillery." * 

rity which seems to be mainly relied apou ae 
these propositions, and that doubtless to which 
aded, is the case of the " Santissima Trinidad," 
ve referred to. Bat that it &lls far abort of 
any each proposition, is evident upon its 
) reasons assigned for its decision. In that case, 
; vessel had not been delivered to the belligerent 
nited States, nor had she been delivered in the 
le belligerent under any contract with htm. Up 
f her sailing from the United States, and nntil her 
EudI, she was held by her ownere as a subject of 
it their entire pleasure, with no fixed purpose 
of a mercantile adventnre ; and not under any 
1 the belligerent, or expectation of sale to him, 
existing in the mind of any adventurers, when 
other articles, contraband of war, to the country 
ent, which he may or may not buy, and of the 
)f which, free from capture by his enemy, and of 
jnt purchase of which by the belligerent, they 
ird. And it was upon this precise ground that 
untained, that, being a vurdy mercaiUile adven- 
ituted no violation of the Enlistment Act. The 
ting of the Court implies the converse proposition, 
ad sailed under any contract between the ownere 
gerent, or under any other circumstance implying 
Tttion " on ihe part of her owners, at the time of 
she should be employed in his service in hostili- 
a iriendly power, it would have constituted an 
in the statute; and the cases of the "Qran Para," 
Umted States v. Quincy, are confirmatory of that 

witioD, therefore, that the subjects of a neutral 

* L«tt«n by Hiitorioni, pp. 188, ITl. 
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terpreted Id the majmer we contend for, is admirably 
ited to effect that object ; namely, the prevention of the 
ig-out of Daval expeditions in the neotraJ country, in 
jervice of a belligerent. This was done by the seventh 
bn, forbidding the equipping and fitting-ont of ehips of 
which, if faithfully carried into effect, would also prevent 
ise of any arms obtained there for that purpose ; and by 
eighth, forbidding the sale of arms in the only other case 
hich such use could be made of them, 
id surely it must be accounted marvellous logic iu juris- 
ence to construe a statute, enacted for the purpose of 
3Cting the rights of a neutral nation from violation, and 
sisting iu the fulfilment of her neutral obligations, in such 
luner, as to make the sale of a cannon, a musket, or a cut- 
to a vessel of war belonging to a belligerent, an offence 
rving fine and imprisonment under it, but the equipment 
Je of a mighty ship of war for his service an innocent 
lactioo, which it was not intended to reach, and cannot 
ent. 

these views be correct, and if the Jacts be, that the 
ixandra" was a ship of war in process of construction, on 
itract with the rebels, or persons employed by them, to 
Bed in their service in committing hostilities against the 
ed States, it follows that the case falls clearly within 
provision of the English Foreign Enlistment Act, and 
she should be decreed to be forfeited ; and, if this should 
le result of that trial, aq end will be put to this agitating 
painful qnestiou, which' has so long and so Berionaly 
ktened the peace of the two nations ; and opportunity will 
,gain presented for bringing them into accord in their 
irstanding and appreciation of their reciprocal rights and 
:b as neutrals. 

however, the final decision shall be adverse to these 
s, although it will be, of course, conclusive' as to the 
traction of the EngHsh Enlistment Act npon foreign 



